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Dear Planning Inspectorate
I am submitting my written evidence re the DCO as invited. This follows my earlier evidence
submitted in July ands contains a practical recommendation that would support due diligence in
the event that the undertaker applied to transfer the undertaking to a new undertaker.
I am copying my other email address as some of our previous correspondence has used this.
I would appreciate acknowledgement of receipt.
Please let me know if there is anything else to be done in order to ensure that this submission
receives proper attention.
Kind regards
Mark Goyder
 
 
 
Mark Goyder
rediscovering the human purposes of business
 

 

 
Entrusted: stewardship for responsible wealth creation - by Ong Boon Hwee and Mark Goyder
(publisher World Scientific) has been long-listed for Management Book of the Year by the Chartered
Management Institute. It was a Financial Times Business Book of the Month for October 2019.
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Planning Act 2008: 

By Mark Goyder ID : 3486.

Introduction

I apologise for not contributing to the DCO hearing on 24 September. I had hoped to do so but the date clashed with a family commitment that I could not miss. I am therefore taking the opportunity, as invited to comment in writing on the latest version of the DCO. 

Transfer of the licence – safeguards needed 

My key concern is the agenda item 3Aa for the hearing held on 17 September. The implication, as I understand it, is that the transfer of a licence from the current licence holder (EDF) to a new licence holder with different ownership might take place without referral to the Secretary of State. 

I am surprised to see this suggestion, because it appears to me to contradict statements made to me in good faith by the chair of the hearing in July. 

In my July evidence, reinforced by my written submission (dated 23 July and shown in the Appendix) I argued that approval for the DCO could only be given by the Planning Inspectorate once it knew the identity, character, track records and culture of the new and different company to whom the licence might be passed. 

In the hearing, the Inquiry Chairman explained that I should at least be reassured by the requirement that the Secretary of State must approve any transfer.

While I did not see this as a total reassurance, I did at least see it as a partial safeguard. 

My request therefore is that the Planning Inspectors stay faithful to this assurance. 

I have a further suggestion which would help to provide some objective rigour to the process by which the Secretary of State might give approval. 

The permission to create a nuclear power station represents one of the most significant and costly financial commitments ever made on behalf of the taxpayer and the government. If permission were to be granted, the relevant decision makers - both the planning Inspectorate and the Secretary of State - would be handing over the stewardship of fragile natural capital, the wellbeing of the population of coastal Suffolk, the unique asset that is Minsmere, and responsibility to the effective functioning of the whole tourist economy of the region to the new applicant or ‘undertaker’. 

Due Diligence before Transfer – Recommending Use Of BS 95009

Such a handover should not be undertaken lightly. Every possible due diligence should be exercised in a rigorous inquiry into the suitability of the applicant.

In the last two years the British Standards Institution has introduced a new standard to assist with public procurement from the private sector.  BS95009, also known as The Trust Test, has been designed specifically to help both private sector bidder and public sector purchaser to satisfy themselves that the bidder’s organisation has the culture and capability to take on the task.  

It offers a process by which a bidder for public sector business can demonstrate reliability and robustness.  

I therefore request that the Planning Inspectorate

· Continues to insist that any change in the identity or ownership of the undertaker must have the approval of the Secretary of State

· Recommends to the Secretary of State that before any such transfer might be considered, the undertaker be required to undergo the full process of due diligence set out in BS95009.

This seems to me to be a reasonable minimum safeguard for all those whose lives could be so adversely affected by the proposed development at Sizewell C.

I hope that the Planning Inspectorate will investigate this form of due diligence and look forward to hearing the Inspectorate’s response. 



Appendix



  Comment by Mark Goyder on the Draft Development Consent Order 

(Draft DCO) Tracked Changes Version – Revision 4 against Revision 3



The paper throughout refers to 'the undertaker' and does not, to my mind clearly identify this ‘undertaker’. Much of the language is in the passive mode – ‘an application has been made’ not active – ‘xyz has made an application’. Maybe this is just the way infrastructure planning is conducted. 



Implicitly, however, it seems to me that carte blanche is being sought or taken for granted for a fundamental shift of ownership and stewardship responsibility.



 It appears that the body applying for the DCO is EDF Nuclear Generation Limited. During the document there is then a section on page 16 which seems to name NNB Generation Company (SZC) Limited as the beneficiary of the provisions although it is not the ‘undertaker’.



On page 9 we read  

“EDF Nuclear Generation Limited” means EDF Nuclear Generation Limited (Company number 03076445), being the holder of a nuclear licence under section 3 of the Nuclear Installation Act 1965.

Until page 16 of this document there are many references to 'the undertaker' but, to my mind, no clarity as to who is the undertaker. 



Is EDF Nuclear Generation Limited making the application? Is it the undertaker? 

Then there is, on p16, a significant section in which the words 'the undertaker' are struck out and replaced by NNB Sizewell:





  8. Subject to article 9 (Consent to transfer benefit of Order), the provisions of this Order have effect solely for the benefit of  the undertaker).NNB Generation Company (SZC) Limited save for (a) the Sizewell B relocation works 1 and the Sizewell B relocation works 2, for which the provisions of this Order have effect for the benefit of NNB Generation Company (SZC) Limited and Energy Nuclear Generation Limited; (b) in respect of any rail works, for which the provisions of this Order have effect for the benefit of NNB Generation Company (SZC) Limited and Network Rail; and (c) in respect of any grid works, for which the provisions of this Order have effect for the benefit of NNB Generation Company (SZC) Limited and National Grid. (2) Paragraph (1) does not apply to the works for which consent is granted by this Order for the express benefit of owners and occupiers of land, statutory undertakers and other persons affected by the authorised 



The following para or ‘article’ reads



Consent to transfer benefit of Order 9.

—(1) The undertaker may, with the written consent of the Secretary of State— (a) transfer to another person (“the transferee”) any or all of the benefit of the provisions of this Order (including the deemed marine licence, in whole or in part) and such related statutory rights as may be agreed between the undertaker and the transferee; or 17 (b) grant to another person (“the lessee”) for a period agreed between the undertaker and the lessee any or all of the benefit of the provisions of this Order (including the deemed marine licence, in whole or in part) and such related statutory rights as may be so agreed 





Summary and Question



I am a layman and a concerned member of the public and as I read the DCO I sense a deliberate ambiguity.



One body (on EDF’s balance sheet) is presenting itself as the applicant for planning permission. The applicant is the body which enjoys the current nuclear licence. 



Halfway through the document this body ceases to be referred to and instead attention is turned to another body, which does not have a nuclear licence, but is intended to be the vehicle (off EDF’s balance sheet) for whose benefit the application is being made. 



 Is there any way, in law, of objecting to this, or at least inserting some safeguards on behalf of the community who will bear the brunt of the construction impacts, and the taxpayer and the electricity bill-payer who are, unlike at Hinkley, on the hook for cost overruns?



It feels like sleight of hand. 



The body known to the nuclear licensing authorities makes the application. It makes all kinds of promises and commitments. 



The DCO grants that body the right to slip out of the back door and leave the new ‘ghost’ company in charge.



The only two bodies which, at present, we know might be the owners of the ‘ghost company’ are EDF – which has admitted that it lacks the financial capital to allow this company to be on its balance sheet, and China General, a company under the political control of the Chinese government which has already faced charges of espionage in the USA. 



I asked this question at the DCO hearing and was told that the Secretary of State must approve any transfer. I would respectfully suggest to the inspectors that their observations to the Secretary of State are important. Are they content with a position where one company makes promises but the company required to fulfil the promises is another company which is an unknown quantity? I would therefore urge the Inspectors to state a clear position when they arrive at their conclusions.



The culture, behaviour, reliability and credibility of a company cannot be assessed in the absence of knowledge of who its owners are, and what their motivation, incentives and track record are. 



Is it not reasonable in natural justice to argue that the body which is going to be required to live by the commitments that have been made should be making the application?  I would suggest in common sense therefore that no planning permission  can therefore be decided upon before the company responsible for implementation, with its ownership established, presents itself formally and establishes its bona fides. 



The Planning Inspectorate cannot be in a position to assess whether the commitments of the ‘ghost company’ are credible and therefore I respectfully suggest that any conclusion on granting planning permission would have to be provisional , with a further hearing once the identity of the ‘ghost company’  is known. 



The decision of the Secretary of State can then be made with all the relevant issues on the table



Mark Goyder

23 July 2021

Thank you for making a submission in relation to the examination of the application for a Development Consent Order for the The Sizewell C Project.

Valid submissions will be published on the relevant project page on the National Infrastructure Planning website shortly after the deadline to which they relate has passed.

Please read our Privacy Notice which, amongst other things, explains what information we publish, and why:

If you did not make this submission then please call the Planning Inspectorate helpline on 0303 444 5000 for more information.

Yours faithfully

The The Sizewell C Project Case Team
The Planning Inspectorate
Temple Quay House
Temple Quay
Bristol
BS1 6PN

Telephone: 0303 444 5000

Email: sizewellc@planninginspectorate.gov.uk

Website: https://infrastructure.planninginspectorate.gov.uk/projects/eastern/the-sizewell-c-project
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Introduction 

I apologise for not contributing to the DCO hearing on 24 September. I had hoped to do so 
but the date clashed with a family commitment that I could not miss. I am therefore 
taking the opportunity, as invited to comment in writing on the latest version of the DCO.  

Transfer of the licence – safeguards needed  

My key concern is the agenda item 3Aa for the hearing held on 17 September. The 
implication, as I understand it, is that the transfer of a licence from the current licence 
holder (EDF) to a new licence holder with different ownership might take place without 
referral to the Secretary of State.  

I am surprised to see this suggestion, because it appears to me to contradict statements 
made to me in good faith by the chair of the hearing in July.  

In my July evidence, reinforced by my written submission (dated 23 July and shown in the 
Appendix) I argued that approval for the DCO could only be given by the Planning 
Inspectorate once it knew the identity, character, track records and culture of the new 
and different company to whom the licence might be passed.  

In the hearing, the Inquiry Chairman explained that I should at least be reassured by the 
requirement that the Secretary of State must approve any transfer. 

While I did not see this as a total reassurance, I did at least see it as a partial 
safeguard.  

My request therefore is that the Planning Inspectors stay faithful to this assurance.  

I have a further suggestion which would help to provide some objective rigour to 
the process by which the Secretary of State might give approval.  

The permission to create a nuclear power station represents one of the most 
significant and costly financial commitments ever made on behalf of the taxpayer 
and the government. If permission were to be granted, the relevant decision 
makers - both the planning Inspectorate and the Secretary of State - would be 
handing over the stewardship of fragile natural capital, the wellbeing of the 
population of coastal Suffolk, the unique asset that is Minsmere, and responsibility 



to the effective functioning of the whole tourist economy of the region to the new 
applicant or ‘undertaker’.  

Due Diligence before Transfer – Recommending Use Of BS 95009 

Such a handover should not be undertaken lightly. Every possible due diligence should be 
exercised in a rigorous inquiry into the suitability of the applicant. 

In the last two years the British Standards Institution has introduced a new standard to 
assist with public procurement from the private sector.  BS95009, also known as The Trust 
Test, has been designed specifically to help both private sector bidder and public sector 
purchaser to satisfy themselves that the bidder’s organisation has the culture and 
capability to take on the task.   

It offers a process by which a bidder for public sector business can demonstrate reliability 
and robustness.   

I therefore request that the Planning Inspectorate 

- Continues to insist that any change in the identity or ownership of the undertaker 
must have the approval of the Secretary of State 

- Recommends to the Secretary of State that before any such transfer might be 
considered, the undertaker be required to undergo the full process of due diligence 
set out in BS95009. 

This seems to me to be a reasonable minimum safeguard for all those whose lives could be 
so adversely affected by the proposed development at Sizewell C. 

I hope that the Planning Inspectorate will investigate this form of due diligence and look 
forward to hearing the Inspectorate’s response.  

 

Appendix 

 

  Comment by Mark Goyder on the Draft Development Consent Order  
(Draft DCO) Tracked Changes Version – Revision 4 against Revision 3 
 
The paper throughout refers to 'the undertaker' and does not, to my mind clearly 
identify this ‘undertaker’. Much of the language is in the passive mode – ‘an 
application has been made’ not active – ‘xyz has made an application’. Maybe this 
is just the way infrastructure planning is conducted.  
 
Implicitly, however, it seems to me that carte blanche is being sought or taken for 
granted for a fundamental shift of ownership and stewardship responsibility. 
 



 It appears that the body applying for the DCO is EDF Nuclear Generation Limited. 
During the document there is then a section on page 16 which seems to name NNB 
Generation Company (SZC) Limited as the beneficiary of the provisions although it 
is not the ‘undertaker’. 
 
On page 9 we read   
“EDF Nuclear Generation Limited” means EDF Nuclear Generation Limited (Company 
number 03076445), being the holder of a nuclear licence under section 3 of the Nuclear 
Installation Act 1965. 
Until page 16 of this document there are many references to 'the undertaker' but, 
to my mind, no clarity as to who is the undertaker.  
 
Is EDF Nuclear Generation Limited making the application? Is it the undertaker?  
Then there is, on p16, a significant section in which the words 'the undertaker' are 
struck out and replaced by NNB Sizewell: 
 
 
  8. Subject to article 9 (Consent to transfer benefit of Order), the provisions of 
this Order have effect solely for the benefit of  the undertaker).NNB Generation 
Company (SZC) Limited save for (a) the Sizewell B relocation works 1 and the 
Sizewell B relocation works 2, for which the provisions of this Order have effect 
for the benefit of NNB Generation Company (SZC) Limited and Energy Nuclear 
Generation Limited; (b) in respect of any rail works, for which the provisions of 
this Order have effect for the benefit of NNB Generation Company (SZC) Limited 
and Network Rail; and (c) in respect of any grid works, for which the provisions of 
this Order have effect for the benefit of NNB Generation Company (SZC) Limited 
and National Grid. (2) Paragraph (1) does not apply to the works for which consent 
is granted by this Order for the express benefit of owners and occupiers of land, 
statutory undertakers and other persons affected by the authorised  
 
The following para or ‘article’ reads 
 
Consent to transfer benefit of Order 9. 
—(1) The undertaker may, with the written consent of the Secretary of State— (a) 
transfer to another person (“the transferee”) any or all of the benefit of the 
provisions of this Order (including the deemed marine licence, in whole or in part) 
and such related statutory rights as may be agreed between the undertaker and 
the transferee; or 17 (b) grant to another person (“the lessee”) for a period 
agreed between the undertaker and the lessee any or all of the benefit of the 
provisions of this Order (including the deemed marine licence, in whole or in part) 
and such related statutory rights as may be so agreed  
 
 
Summary and Question 
 
I am a layman and a concerned member of the public and as I read the DCO I sense 
a deliberate ambiguity. 
 
One body (on EDF’s balance sheet) is presenting itself as the applicant for planning 
permission. The applicant is the body which enjoys the current nuclear licence.  



 
Halfway through the document this body ceases to be referred to and instead 
attention is turned to another body, which does not have a nuclear licence, but is 
intended to be the vehicle (off EDF’s balance sheet) for whose benefit the 
application is being made.  
 
 Is there any way, in law, of objecting to this, or at least inserting some safeguards 
on behalf of the community who will bear the brunt of the construction impacts, 
and the taxpayer and the electricity bill-payer who are, unlike at Hinkley, on the 
hook for cost overruns? 
 
It feels like sleight of hand.  
 
The body known to the nuclear licensing authorities makes the application. It 
makes all kinds of promises and commitments.  
 
The DCO grants that body the right to slip out of the back door and leave the new 
‘ghost’ company in charge. 
 
The only two bodies which, at present, we know might be the owners of the ‘ghost 
company’ are EDF – which has admitted that it lacks the financial capital to allow 
this company to be on its balance sheet, and China General, a company under the 
political control of the Chinese government which has already faced charges of 
espionage in the USA.  
 
I asked this question at the DCO hearing and was told that the Secretary of State 
must approve any transfer. I would respectfully suggest to the inspectors that their 
observations to the Secretary of State are important. Are they content with a 
position where one company makes promises but the company required to fulfil 
the promises is another company which is an unknown quantity? I would therefore 
urge the Inspectors to state a clear position when they arrive at their conclusions. 
 
The culture, behaviour, reliability and credibility of a company cannot be assessed 
in the absence of knowledge of who its owners are, and what their motivation, 
incentives and track record are.  
 
Is it not reasonable in natural justice to argue that the body which is going to be 
required to live by the commitments that have been made should be making the 
application?  I would suggest in common sense therefore that no planning 
permission  can therefore be decided upon before the company responsible for 
implementation, with its ownership established, presents itself formally and 
establishes its bona fides.  
 
The Planning Inspectorate cannot be in a position to assess whether the 
commitments of the ‘ghost company’ are credible and therefore I respectfully 
suggest that any conclusion on granting planning permission would have to be 
provisional , with a further hearing once the identity of the ‘ghost company’  is 
known.  
 



The decision of the Secretary of State can then be made with all the relevant 
issues on the table 
 
Mark Goyder 
23 July 2021 




